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Chapter 9 and Bankruptcy: Default Alternative in the Absence of Any Alternative Financing
and New Revenue Sources
In the event the Mayor and City Council are unable to reach consensus and adopt the Act 47
Coordinator’s Recovery Plan, the alternative left available to the City is to seek Chapter 9 protection
under the federal bankruptcy statutes. Chapter 9 is not recommended in this situation as it is the
least desirable alternative and an alternative that is likely to be expensive, time consuming and
under the ultimate control and direction of the bankruptcy court.
A Chapter 9 filing by the City does not immediately impact the RRF debt. The RRF debt is an
obligation of THA and is only an obligation of the City under the City’s Guaranty Agreement(s)
relating to the RRF debt. The City has outstanding GO debt that it has continued to pay according to
its terms and has also guaranteed debt of other component units of the City, including other debt
issued by THA, the HPA and HRA. AGM insures the RRF debt issued by THA, and the County has
a secondary guaranty on a portion of THA debt.
The Act 47 Recovery Plan would also be affected by the Chapter 9 filing. The Act has specific
provisions relating to bankruptcy, although a filing by a municipality of the size and complexity of the
City has not occurred in the Commonwealth.
The City has considered a possible Chapter 9 bankruptcy filing to address the issues it faces. While
Chapter 9 is an option available to distressed municipalities, it has been seldom used. As a result,
there is little in the way of objective evidence of its costs or benefits. However, it is generally
accepted that Chapter 9 filings for municipalities the size of Harrisburg can lead to lengthy and
expensive proceedings with uncertain outcomes. It is has been specifically asserted that a
Harrisburg Chapter 9 filing could have serious negative consequences on borrowing costs for the
Commonwealth and other Pennsylvania municipalities.
A threshold question relating to any Chapter 9 filing is eligibility. The Bankruptcy Code imposes a
number of eligibility requirements. The requirements that are most likely to be tested if the City were
to file are: (a) that the City be insolvent; and (b) that the City have obtained agreement to a
contemplated plan of reorganization from creditors holding a majority of claims of the types the City
intends to impair or, absent such agreement, the City have negotiated in good faith with creditors
concerning such a plan. In order to satisfy the insolvency requirement, Harrisburg would have to
prove that it was either not generally paying its debts as they come due (other than debts subject to
bona fide dispute) or that it would not be able to pay its debts as they come due. Given that
Harrisburg has not paid its obligations under its guaranties of the RRF debt or its reimbursement
obligations to the County or AGM (none of which appears to be subject to bona fide dispute) when
due, it would appear that Harrisburg would be able to satisfy the insolvency requirement. As to the
second requirement, it would appear that, with proper planning, the City could satisfy the good faith
negotiation requirement even if it is unable to obtain the requisite agreements from creditors who will
be impaired under a plan of reorganization.
Assuming eligibility, the most significant potential Chapter 9 benefit for the City as relates to the RRF
obligations is the ability, subject to satisfaction of certain conditions, to bind non-consenting creditors
to a restructure of the City’s obligations. In order to understand this potential benefit, some
knowledge of how Chapter 9 plans are structured, and how they work, is needed.140
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It should be noted that a Chapter 9 for the City would not relieve THA of its obligations nor would it relieve the County or AGM of their
respective guaranty and insurance liabilities.
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Chapter 9 and Bankruptcy: Default Alternative in the Absence of Any Alternative Financing
and New Revenue Sources
In the event the Mayor and City Council are unable to reach consensus and adopt the Act 47
Coordinator’s Recovery Plan, the alternative left available to the City is to seek Chapter 9 protection
under the federal bankruptcy statutes. Chapter 9 is not recommended in this situation as it is the
least desirable alternative and an alternative that is likely to be expensive, time consuming and
under the ultimate control and direction of the bankruptcy court.
A Chapter 9 filing by the City does not immediately impact the RRF debt. The RRF debt is an
obligation of THA and is only an obligation of the City under the City’s Guaranty Agreement(s)
relating to the RRF debt. The City has outstanding GO debt that it has continued to pay according to
its terms and has also guaranteed debt of other component units of the City, including other debt
issued by THA, the HPA and HRA. AGM insures the RRF debt issued by THA, and the County has
a secondary guaranty on a portion of THA debt.
The Act 47 Recovery Plan would also be affected by the Chapter 9 filing. The Act has specific
provisions relating to bankruptcy, although a filing by a municipality of the size and complexity of the
City has not occurred in the Commonwealth.
The City has considered a possible Chapter 9 bankruptcy filing to address the issues it faces. While
Chapter 9 is an option available to distressed municipalities, it has been seldom used. As a result,
there is little in the way of objective evidence of its costs or benefits. However, it is generally
accepted that Chapter 9 filings for municipalities the size of Harrisburg can lead to lengthy and
expensive proceedings with uncertain outcomes. It is has been specifically asserted that a
Harrisburg Chapter 9 filing could have serious negative consequences on borrowing costs for the
Commonwealth and other Pennsylvania municipalities.
A threshold question relating to any Chapter 9 filing is eligibility. The Bankruptcy Code imposes a
number of eligibility requirements. The requirements that are most likely to be tested if the City were
to file are: (a) that the City be insolvent; and (b) that the City have obtained agreement to a
contemplated plan of reorganization from creditors holding a majority of claims of the types the City
intends to impair or, absent such agreement, the City have negotiated in good faith with creditors
concerning such a plan. In order to satisfy the insolvency requirement, Harrisburg would have to
prove that it was either not generally paying its debts as they come due (other than debts subject to
bona fide dispute) or that it would not be able to pay its debts as they come due. Given that
Harrisburg has not paid its obligations under its guaranties of the RRF debt or its reimbursement
obligations to the County or AGM (none of which appears to be subject to bona fide dispute) when
due, it would appear that Harrisburg would be able to satisfy the insolvency requirement. As to the
second requirement, it would appear that, with proper planning, the City could satisfy the good faith
negotiation requirement even if it is unable to obtain the requisite agreements from creditors who will
be impaired under a plan of reorganization.
Assuming eligibility, the most significant potential Chapter 9 benefit for the City as relates to the RRF
obligations is the ability, subject to satisfaction of certain conditions, to bind non-consenting creditors
to a restructure of the City’s obligations. In order to understand this potential benefit, some
knowledge of how Chapter 9 plans are structured, and how they work, is needed.11
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It should be noted that a Chapter 9 for the City would not relieve THA of its obligations nor would it relieve the County or AGM of their
respective guaranty and insurance liabilities.
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A Chapter 9 plan is required to segregate claims into classes and provide the same treatment for all
claims in a class. Each class must contain claims that are substantially similar and, in most cases, all
substantially similar claims (for example, all unsecured claims) are placed in a single class. While
THA has provided security for its obligations on the Bonds, the City has not provided any security for
its obligations on the Bond guaranties or the Covanta guaranty. Further, while the outstanding
indentures prioritize the Bonds and the Covanta debt as relates to the obligations of THA, it does not
appear that any such prioritization exists as related to the obligations of the City under the
outstanding guaranties. As a result, the guaranty claims of the Bondholders and Covanta under a
Chapter 9 plan of reorganization for the City would likely be treated as unsecured and classified in a
single class (the General Unsecured Class) which class would probably include all other unsecured
claims against the City, other than those of the County and AGM.141 Finally, as to the claims of the
County and AGM, (a) to the extent that the County and AGM had actually paid on their guaranties,
such claims would be separately classified and subordinated to the General Unsecured Class, and
(b) to the extent that the County and AGM had not actually paid on their guaranties, such claims
would be disallowed.
A Chapter 9 plan can propose a reduction in the debtor’s obligations. For example, a Chapter 9 plan
for the City could propose a reduction of the City’s unsecured obligations. In order for a Chapter 9
plan to be confirmed (and become effective and binding), it must satisfy a number of requirements.
For purposes of this discussion, the significant requirement is that it be accepted by all classes of
impaired claims. A class of claims “accepts” a plan if, considering only those who cast votes on the
plan, holders of 2/3 in dollar amount and ½ in number indicate acceptance on their ballots. Assuming
all Bondholder claims and the claims of Covanta are placed in the unsecured class, and assuming
the voting requirements described above and other plan confirmation requirements are met, the plan
would be confirmed and would bind even those (including Bondholders and Covanta) who voted to
reject the plan or who did not vote at all.142
Another possible Chapter 9 benefit for the City is the ability to confirm a plan of reorganization even
absent the affirmative vote of all classes, provided at least 1 impaired class votes to accept the plan.
A plan which is confirmed despite having been rejected by one or more classes is said to have been
“crammed-down.” “Cram down” may be required if, for example, the General unsecured Class
accepted a plan which impaired its claims bit a separate class containing the subordinated claims of
the County and AGM rejected the plan. In Chapter 9, a court will confirm a cram-down plan only if it
is able to conclude that, under the circumstances, the debtor (the City, in this case) has provided the
rejecting class all that can be reasonably expected, taking into account, among other things, the
ability to raise taxes, sell assets and reduce costs. Given the highly subjective and fact intensive
nature of the cram-down confirmation requirement, confirming a plan using the cram-down power
can be difficult and expensive.

141

It has been suggested by counsel to certain Bondholders that unsecured general obligation debt of the City (for example, debt under the
Bond and Covanta guaranties) is senior in priority to unsecured obligations of the City that are not general obligations (for example, amounts
owed to vendors and employees). However, counsel to the Bondholders has not cited any authority in support of that proposition and we are
not aware of any such authority. In fact, the only case of which we are aware which addressed the classification of unsecured general
obligation bonds held that they were general unsecured claims. However, if in what we view as the unlikely event it should be determined
that unsecured general obligation debt is senior to unsecured non-general obligation debt, the City would be required to separately classify
the two and, absent an affirmative vote of the class containing the general obligation debt or payment in full of the general obligation debt,
the Chapter 9 plan for the City could likely not be confirmed if it provided for any distributions on account of non-general obligation debt.
142
It is assumed that, notwithstanding the AGM insurance and the County guaranties, votes regarding the claims of the Bondholders would
be cast by the Bondholders themselves. While the indentures do provide AGM with certain consent rights and certain rights to vote
Bondholder claims in connection with the exercise of remedies by the indenture trustee after default by the Authority, the indentures are
silent regarding voting rights on bankruptcy plans of reorganization. Given that silence, it is more likely than not that a Bankruptcy Court
would find that the right to vote on a Chapter 9 plan proposed by the City belongs to the Bondholders. Further, in addition to the potential
uses of Chapter 9 to restructure the RRF debt described herein, Chapter 9 provides certain other potential benefits to a debtor. For example,
executory contracts (including collective bargaining agreements) can, subject to certain conditions, be rejected. In depth discussion of such
other potential uses of Chapter 9 is beyond the scope of this Recovery Plan.
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A Chapter 9 plan is required to segregate claims into classes and provide the same treatment for all
claims in a class. Each class must contain claims that are substantially similar and, in most cases, all
substantially similar claims (for example, all unsecured claims) are placed in a single class. While
THA has provided security for its obligations on the Bonds, the City has not provided any security for
its obligations on the Bond guaranties or the Covanta guaranty. Further, while the outstanding
indentures prioritize the Bonds and the Covanta debt as relates to the obligations of THA, it does not
appear that any such prioritization exists as related to the obligations of the City under the
outstanding guaranties. As a result, the guaranty claims of the Bondholders and Covanta under a
Chapter 9 plan of reorganization for the City would likely be treated as unsecured and classified in a
single class (the General Unsecured Class) which class would probably include all other unsecured
claims against the City, other than those of the County and AGM.12 Finally, as to the claims of the
County and AGM, (a) to the extent that the County and AGM had actually paid on their guaranties,
such claims would be separately classified and subordinated to the General Unsecured Class, and
(b) to the extent that the County and AGM had not actually paid on their guaranties, such claims
would be disallowed.
A Chapter 9 plan can propose a reduction in the debtor’s obligations. For example, a Chapter 9 plan
for the City could propose a reduction of the City’s unsecured obligations. In order for a Chapter 9
plan to be confirmed (and become effective and binding), it must satisfy a number of requirements.
For purposes of this discussion, the significant requirement is that it be accepted by all classes of
impaired claims. A class of claims “accepts” a plan if, considering only those who cast votes on the
plan, holders of 2/3 in dollar amount and ½ in number indicate acceptance on their ballots. Assuming
all Bondholder claims and the claims of Covanta are placed in the unsecured class, and assuming
the voting requirements described above and other plan confirmation requirements are met, the plan
would be confirmed and would bind even those (including Bondholders and Covanta) who voted to
reject the plan or who did not vote at all.13
Another possible Chapter 9 benefit for the City is the ability to confirm a plan of reorganization even
absent the affirmative vote of all classes, provided at least 1 impaired class votes to accept the plan.
A plan which is confirmed despite having been rejected by one or more classes is said to have been
“crammed-down.” “Cram down” may be required if, for example, the General unsecured Class
accepted a plan which impaired its claims bit a separate class containing the subordinated claims of
the County and AGM rejected the plan. In Chapter 9, a court will confirm a cram-down plan only if it
is able to conclude that, under the circumstances, the debtor (the City, in this case) has provided the
rejecting class all that can be reasonably expected, taking into account, among other things, the
ability to raise taxes, sell assets and reduce costs. Given the highly subjective and fact intensive
nature of the cram-down confirmation requirement, confirming a plan using the cram-down power
can be difficult and expensive.
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It has been suggested by counsel to certain Bondholders that unsecured general obligation debt of the City (for example, debt under the
Bond and Covanta guaranties) is senior in priority to unsecured obligations of the City that are not general obligations (for example, amounts
owed to vendors and employees). However, counsel to the Bondholders has not cited any authority in support of that proposition and we are
not aware of any such authority. In fact, the only case of which we are aware which addressed the classification of unsecured general
obligation bonds held that they were general unsecured claims. However, if in what we view as the unlikely event it should be determined
that unsecured general obligation debt is senior to unsecured non-general obligation debt, the City would be required to separately classify
the two and, absent an affirmative vote of the class containing the general obligation debt or payment in full of the general obligation debt,
the Chapter 9 plan for the City could likely not be confirmed if it provided for any distributions on account of non-general obligation debt.
13
It is assumed that, notwithstanding the AGM insurance and the County guaranties, votes regarding the claims of the Bondholders would
be cast by the Bondholders themselves. While the indentures do provide AGM with certain consent rights and certain rights to vote
Bondholder claims in connection with the exercise of remedies by the indenture trustee after default by the Authority, the indentures are
silent regarding voting rights on bankruptcy plans of reorganization. Given that silence, it is more likely than not that a Bankruptcy Court
would find that the right to vote on a Chapter 9 plan proposed by the City belongs to the Bondholders. Further, in addition to the potential
uses of Chapter 9 to restructure the RRF debt described herein, Chapter 9 provides certain other potential benefits to a debtor. For example,
executory contracts (including collective bargaining agreements) can, subject to certain conditions, be rejected. In depth discussion of such
other potential uses of Chapter 9 is beyond the scope of this Recovery Plan.
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In the case of the City, the ability to bind all Bondholders to a Chapter 9 plan based on a vote of 2/3
in amount and ½ of number of unsecured creditors who vote or by satisfying the cram-down
requirements could be very important. Such is the case because, absent the ability to service the full
amount of the RRF Bonds per existing contractual requirements or pay them in full (presumably,
through some combination of third party financial support, asset sales and refinance proceeds), (a)
any viable non-Chapter 9 restructure would involve a reduction or, possibly, elimination of significant
amounts of the City’s obligations on account of the Bond guaranties, (b) the Bond indentures require
consent of 100% of Bondholders to, among other things, any reduction of principal or extension of
maturity, (c) the Bond indentures likely require the same 100% Bondholder consent to any release of
the City’s Bond guaranties or reduction of the City’s exposure under the Bond guaranties and (d) the
Bonds are widely held and it is highly unlikely that 100% Bondholder consent to any non-Chapter 9
restructure, regardless of its merits, can be obtained.
While approaches may exist which might arguably eliminate the need to seek 100% Bondholder
consent to a non-Chapter 9 restructure, they are not without their complexities and may not be
feasible. For example, it has been suggested that the City sell assets with proceeds applied to pay
down the RRF debt and a refinance of the balance of the RRF debt with proceeds of a new bond
issue. However, as noted above, the loss of the revenues associated with the assets to be sold may
leave the City with an inability to pay for ongoing core services to its citizens.
Another approach which would eliminate the need for 100% Bondholder consent to a non-Chapter 9
restructure would involve a decision by AGM to cause the indenture trustees to accelerate the Bond
debt and then exercise its right to pay and retire all of the outstanding Bonds. However, it seems
unlikely that AGM would be willing to pay in excess of $220.0 million immediately in order to facilitate
a non-Chapter 9 restructure, particularly since, pursuant to the Bond insurance policies, AGM has
the right to pay the Bonds over time according to their original amortization schedules (which last
years).
The need for 100% Bondholder consent to a non-Chapter 9 restructure might also be eliminated if
the County and AGM were to agree to waive (or limit to an affordable level) their respective rights to
reimbursement by the City for amounts paid by each on account of the Bonds and if Covanta were to
do the same as relates to the City guaranty of the Covanta debt. If the County, AGM and Covanta
were willing to provide such waivers, the Bondholders would likely be paid in full without the City
ever having to make any payments (or any payments in excess of an agreed affordable level) on
account of any of the guaranties. However, such arrangement would leave the City in technical
default under the Bond guaranties for years to come and would expose the City again to liability if
the County or AGM were to default. One possibility to eliminate the perpetual technical default and
the theoretical liability in the event of a County or AGM default would be to couple the Covanta,
County and AGM waivers with a Chapter 9 filed solely to implement the waivers and eliminate the
City guaranties. Such a “pre-arranged” Chapter 9, because it would be filed with the active support
of Covanta, the County and AGM, would likely move quickly and would not involve the same level of
cost and uncertainty described above in connection with a typical Chapter 9. However, it cannot be
said that such a pre-arranged Chapter 9 would eliminate all such costs and uncertainties.
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In the case of the City, the ability to bind all Bondholders to a Chapter 9 plan based on a vote of 2/3
in amount and ½ of number of unsecured creditors who vote or by satisfying the cram-down
requirements could be very important. Such is the case because, absent the ability to service the full
amount of the RRF Bonds per existing contractual requirements or pay them in full (presumably,
through some combination of third party financial support, asset sales and refinance proceeds), (a)
any viable non-Chapter 9 restructure would involve a reduction or, possibly, elimination of significant
amounts of the City’s obligations on account of the Bond guaranties, (b) the Bond indentures require
consent of 100% of Bondholders to, among other things, any reduction of principal or extension of
maturity, (c) the Bond indentures likely require the same 100% Bondholder consent to any release of
the City’s Bond guaranties or reduction of the City’s exposure under the Bond guaranties and (d) the
Bonds are widely held and it is highly unlikely that 100% Bondholder consent to any non-Chapter 9
restructure, regardless of its merits, can be obtained.
While approaches may exist which might arguably eliminate the need to seek 100% Bondholder
consent to a non-Chapter 9 restructure, they are not without their complexities and may not be
feasible. For example, it has been suggested that the City sell assets with proceeds applied to pay
down the RRF debt and a refinance of the balance of the RRF debt with proceeds of a new bond
issue. However, as noted above, the loss of the revenues associated with the assets to be sold may
leave the City with an inability to pay for ongoing core services to its citizens.
Another approach which would eliminate the need for 100% Bondholder consent to a non-Chapter 9
restructure would involve a decision by AGM to cause the indenture trustees to accelerate the Bond
debt and then exercise its right to pay and retire all of the outstanding Bonds. However, it seems
unlikely that AGM would be willing to pay in excess of $220.0 million immediately in order to facilitate
a non-Chapter 9 restructure, particularly since, pursuant to the Bond insurance policies, AGM has
the right to pay the Bonds over time according to their original amortization schedules (which last
years).
The need for 100% Bondholder consent to a non-Chapter 9 restructure might also be eliminated if
the County and AGM were to agree to waive (or limit to an affordable level) their respective rights to
reimbursement by the City for amounts paid by each on account of the Bonds and if Covanta were to
do the same as relates to the City guaranty of the Covanta debt. If the County, AGM and Covanta
were willing to provide such waivers, the Bondholders would likely be paid in full without the City
ever having to make any payments (or any payments in excess of an agreed affordable level) on
account of any of the guaranties. However, such arrangement would leave the City in technical
default under the Bond guaranties for years to come and would expose the City again to liability if
the County or AGM were to default. One possibility to eliminate the perpetual technical default and
the theoretical liability in the event of a County or AGM default would be to couple the Covanta,
County and AGM waivers with a Chapter 9 filed solely to implement the waivers and eliminate the
City guaranties. Such a “pre-arranged” Chapter 9, because it would be filed with the active support
of Covanta, the County and AGM, would likely move quickly and would not involve the same level of
cost and uncertainty described above in connection with a typical Chapter 9. However, it cannot be
said that such a pre-arranged Chapter 9 would eliminate all such costs and uncertainties.
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